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Both the Trustee and SIPC have Mischaracterized 
the Prior Proceedings: This Case Comes To This Court 
After a Summary Adjudication, There Was No Trial 
Below and There Are No Findings of Fact on the Dis- 
puted Issues Here. 


Both the brief of the Trustee and that of SIPC are 


nded on the same fundamentally flawed premise: that 
the disputed facts in this case have been determined by the 
Courts below. Thus, the Trustee argues (Tr. Br. 14) that 


tlhis case was ... decided after trial on a stipulated 


6 


’ 


ment is improper...’’ Painton & Co. v. Bourns, Inc., 
442 F.2d 216, 233 (2d Cir. 1971). 


The confusion below apparently arose because the par- 
ties, relying un a stipulation of fact, both moved for sum- 
mary judgment. Faced with cross-motions, the Courts 
below must have mistakenly believed that the entire case 
had been submitted f nal determination. But as this 
Court has on more than one occasion had to remind Courts 


of first impression: 


‘er ss-motions for summary judgment do not warrant 
the Court in granting summary judgment unless one of 
the moving parties is entitled to judgment as a matter 
of law upon facts that are not genuinely disputed.”’ 
He yan v. Commerce ind Indus. Ins. Co., 524 F.2d 
1317. 1820 (2d Cir. 1975). 


Paivion & Co. v. Bourns, Inc., 442 F.2d at 232-33; American 
Mrr. Mut. Ins. Co. v. American Broadcasting-Paramount 
Theatres, Inc., 388 F.2d 272, 279 (2d Cir. 1967) ; see Chanof- 
sky v. Chase Manhattan Corp., Dkt. No. 75-7288 (2d Cir., 
Mar. 1, 1976) ; see also, United States v. Bosurgi, Dkt. Nos. 
75-6013, 75-6053 (2d Cir., Jan. 29, 1976); Home Ins. C 
v. detna Casualty & Surety Co., Dkt. Nos. 73-7357, 753-7359 
(2d Cir., Jan. 13, 1976); Jaroslawicz v. Seedman, Dkt. No. 
75-7299 (2d Cir., Dec. 19, 1975); Judge v. City of Buffalo, 
524 F.2d 1321, 1323 (2d Cir. 1975). 

The erroneous disposition of SCC’s motion for summary 
judgment and the unauthorized fact adjudication by the 
Courts below require reversal and either judgment for SCC 
on its simple legal argument premised on Rule 7 or a re- 
mand to give SCC an opportunity to demonstrate its posses- 
sory interest in the disputed securities as well as the clear 


intention that SCC settlement transactions be for cash. 
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Both the Trustee and SIPC Urge Affirmance Upon 
Factual Arguments Unsupported and Unsupportable On 
The Summary Judgment Record Made Below. 


While both the Trustee and SIPC urge that a trial was 
held and the record made below is adequate to support the 
findings of the District Court, it bears noting that the Dis- 
trict Court did not rely on that record or any part of the 
Stipulation of Facts to justify its decision. Rather»than 
support the decision below, the Trustee rehearses the 
self-same arguments he made in the Bankruptcy Court 
and the Distriet Court. The Trustee invites this Court—as 
he did the Courts below—to ignore the issues of law here, 
overlook the erroneous disposition of SCC’s summary judg- 
ment motion, deny SCC its day in Court and determine anew 
that SCC’s as yet unpresented evidence cannot sustain the 
burden of proof and that, whatever Rule 7 may say, what 
was intended was a credit rather than cash transaction. 


3ut the Trustee’s argument is no more supported by 
the record than was the decision of the Court below. Indeed, 
the Trustee’s argument does not rest on that record but 
on an ‘‘[a]nalysis of [certain of] SCC’s operations’? which 
allegedly (Tr. Br. 25) ‘‘demonstrates that the settlement 
procedure ... is, in fact, an intra-day extension of : redit 
by SCC comparable to [a] day loan.’’ Closer inspection 
reveals that the Trustee’s analysis of the in‘ nt and pur- 
pose of SCC Rules and procedures is nott’ ‘nore than 
unsubstantiated conjecture. 


Fatal to the Trustee’s assertion is his concession (Tr. 
Br. 27) that the ‘‘key’’ to his argument is proof that SCC 
intended to extend credit and had as one of its purposes the 
extension of credit. There is is no such proof in the record. 
In fact, there is nothing in the record to support this 
proposition. It is undoubtedly for this reason that the 
Trustee resorts (Tr. Br. 25) to an out-of-print, near-half 
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question to Weis ...°’ on Weis’ credit 
Succinetly stated, what SIPC and the Trustee claim is 


that SCC intended to, and did in fact, kn owingly waive its 


right to insist on cash in the disputed settlement trans- 


action. Waiver is a classic question of fact —one which 
neither Court below ever addressed. The record is barren 


of anv testimony or other admissible evidence which wo ild 


support the claimed intent to walve which the Trustee and 


SIPC would assign to SC 


In a final attempt to prevent reversal of the Courts 


below, the Trustee—without benefit of case authority— 
asserts that Article 8 the UCC bars SCC’s reclamation 
claim.” The Trustee cites no precedent for this proposi- 
tion, and neither Court below ever co! sidered the question, 


il 


ever though the Trustee urged both courts to do so in his 


The Trustee argues (Tr. 38-45), as he did below, that 
SCC cannot claim any interest in the securities delivered 


s because when Weis picked them up, SCC lost all 


s whie’) it may have had. The Trustee relies on ~ 8-301 


vests in the ‘‘purchaser”’ of a security upon Its © de- 


] his trar sferor’s rights and on 8-313 which gfov- 


‘‘Under Section 8-313, there are twu separate ways 


in which delivery to a broker can constitute d. livery to 


1ized principles of 
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i On March 12, 1976, I caused service, by mail, of 
two (2 copies of for Appellant to be made 


Hughes, Hubbard & Reed, 
attorneys for defendant-appellee Edward S. Redington, as 


3, Inc., and Wilfred R. Caron, Esq. 
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Corporation, 
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